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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Thecesea bar isan interlocutory goped presenting the Court with the first impression issue of

whether our wrongful degth Satute, Miss Code Ann. 8 11-7-13 (Supp. 2002), crestesacause of action

for the deeth of anonviable fetus, en ventre sa mere. Condggtent with the language found in Miss. Code

Am. § 97-3-37 (Rev. 2000), wehold that thewrongful degth statute, Miss. Code Ann. § 11-7-13 (Supp.

2002), indudes an unborn child thet is“quick” in thewomb asa“ person.”



FACTS
2. Tracy Tucker bought an automobilefrom adedershipin Clevdand, Missssippi. Shefinanced the
purchase through 66 Federd Credit Union (* Credit Union™), her employer’ scredit union. Tucker pledged
the car as collaterd for the loan under the termsof theloan documentsin which she gavethe Crediit Union
the right to take possesson of the car “without going to court and without giving advance noticg’ upon
default. The following yeer, her account was in default. The Credit Union contacted Missssppi Auto
Recovary, Inc. (“MARI”) to repossess Tucker’scar. MARI assigned Grant Brownlee to repossessthe
car.
18.  OnFeoruay 5, 1997, Brownlee atempted to repossess the car. The attempt faled. Tucker
maintained possesson of the car despite the ddinquent account.  Tucker dlegesthat during the course of
the attempted repossession, a*“breach of the peace’ occurred. The Credit Union, MARI and Brownlee
deny the dlegation.
4. Tucker contends that shewas goproximatdy five months pregnant a thetime of the repossesson
atempt. Dr. Scott Nelson saw Tucker onthe eve of the attempted repossession for acomplaint of vagind
itching. He treated her symptoms and performed an ultrasound which indicated a 19-week-old fetus.
Tucker do dlegesthat Dr. Ndlson mede anegligent diagnoss. She argues thet if the death of the fetus
was caused by infection, then Dr. Nelson and hisemployer, Bdlivar Leflore Medicd Alliance, LLP, are
ligble for the wrongful deeth of the fetus
.  Onthe evening of the attempted repossession, Tucker experienced gomach pains and was
admitted to Balivar County Hospitd. She was rdeased the next day and readmitted that same night for

continued itching. On February 8, three days after the attempted repossession, Tucker miscarried.



6.  Tucker filed this lawauit agangt 66 Federd Credit Union, Missssppi Auto Recovery, Inc. and
Grant Brownleg, an agent and employee of Missssppi Auto Recovery, Inc. Tucker dlegedy incurred
damagesasareault of the atempted repossesson of her automobile. Tucker assertsthat those defendants
aeligdblefor negligent repossesson, negligent misrepresentation, breach of the peece, assault and battery,
negligence, intentiond and negligent infliction of emationd didress, converson and wrongful desth. She
dso dleged that Dr. Scott Nelson and Balivar County Medica Alliance, LLP committed medica
me practice that resulted in the wrongful deeth of her fetus.

7. All of the defendants filed mations for partid summary judgment daming thet the deeth of anon-
vigble fetus does not giveriseto awrongful degth action. All partiesand thetrid court agreethat thefetus
was nat vidble a the time of the miscarriage. The trid court entered an order denying the motions for
patid summary judgment on Tucker' swrongful desthdam. Thetrid court certified interlocutory goped

to this Court which we granted. See M.RA.P. 5.

DISCUSSION

18.  Theissuebeforethe Court iswhether Missssppi’ swrongful degth atute crestesacause of action
for the degth of anon-vidble fetusen ventre samere! Thisisacase of firgt impresson. The standard of
review isde novo.

9.  To didinguish between viahility and nonviahility resurrects the same distinctions thet led to the

adoption of thewrongful degth datutesin thefirg place. When afamily losesapotentid member because

X En ventre samere’ is defined as “in its mother’ swomb.” Black’s Law Dictionary 369 (16th
ed. 1996).



of tortious conduct of another, it suffers an injury of the same order as when it loses an exigting member.

110. The petinent higory surrounding the issue begins with the landmark decison, Dietrich v.
I nhabitants of Northampton, 138 Mass. 14 (1834), in which Jusice Holmeswrotethet the common
law did not recognize an action for prenatd injuriestoachild. That rulewasbassd ontheideatha aduty
could not be owed to an unborn plaintiff Inceit isdill part of themother. Astheright to maintain an action
for wrongful deeth did not exig, it was chegper to kill apersonthentoinjurehim. W. Page Keeton, et d.,
Prosser and Keeton on the Law of Torts 8127, a 945 (5th ed. 1984). Because of the harsh results
of thecommon law rule, date legidatures enacted wrongful desth Satutesto correct what was consdered
to beanintolerable result. 1d.
11. The disetinAllairev. St. Luke' sHospital ,56 N.E. 638(l1l. 1900), criticized thein Dietrich
rue The Allaire dissent cdled for the fetus to be recognized when it becomes viable and capable of
exising separady fromitsmother. This decison wasfallowed by most courts until Bonbrest v. Kotz,
65 F. Supp. 138 (D.D.C. 1946), which “brought about the mogt pectacular aorupt reversal of awel-
ettled rule in the whole history of the law of torts ... So rgpid has been the overturn thet ... it is now
goparently literdly true thet there is no authority left dill supporting the older rule”  Prosser, The Law of
Torts8 55, at 336, 337 (4th ed. 1971). Bonbrest wasamedicd md practice casewheretheinfant-plaintiff
sought recovery for prenatd injuries sustained during ddivery. Bonbr est represented asharp bresk with
the past by recognizing aright of recovery after the fetus attained vidhility.
112.  Along with the right to recover for prenatd injuries came questions about the reguired stage of

deveopment of the child when injured. Those questions asked whether the child hed to be "quick” in its



mother's womb, or whether the child had to be viable, or whether the child hed to survive birth. A “quick
child” is defined as a.child “thet hes developed o that it moves within the mother's womb.” Black's Law
Dictionary 1415 (4th ed. 1968). “Viadle' isa"term gpplied to a newly-born infant, and egpedidly to one
premaurdy born, which is nat only born dive, but in such a $ate of organic deveopment as to meke
possble the continuments of itslife” Id. a 1737.

113.  Recovery for prenatd injuries when a child is born dive is parmitted in every juridiction in the
country. See Farley v. Sartin, 466 SE. 2d 522, 528 (W. Va 1995). Six datesdlow recovery for a
nonvidble feusthat dieswhiledill inthewomb. 1d. See Porter v. Lassiter, 87 SE.2d 100, 102 (Ga
Ct. App. 1955) (alowing recovery for the degth of an unborn child “so far developed asto be ordinarily
cdled ‘quick” or cagpable of moving in its mother’ swomb); Smith v. Mercy Hosp. & Med. Ctr., 560
N.E.2d 1164 (11l. App. Ct. 1990)(viahility of fetusnot necessary to maintain wrongful desth action); Danos
v. St. Pierre, 402 So. 2d 633, 638 (La 1981) (rdying on legidative pronouncement “that ahuman being
exigs from the moment of fertilization and implantation”); Connor v. Monkem Co., 898 SW.2d 89 (Mo.
1995) (rdying on Satute that extends to unborn children from the moment of conception dl rights enjoyed
by other persons); Wiersmav. Maple Leaf Farms, 543 N.W.2d 787 (S.D. 1996) (dting Satutory
languege which shows that the dear legidative intent to encompass nonviadle children in the term "unborn
child”); Farley v. Sartin, 466 SE.2d 522, 533 (W. Va 1995) (announcing that despite the lack of
legidative guidance a cause of action for the wrongful deeth of a nonviable fetus exigs Snce “soded and
parentd lossis egregious regardless of the date of fetd development.”

14. TheMissssappi wrongful degth gatute, Miss. Code Ann. § 11-7-13, datesin pertinent part:

Whether the degth of any per son shdl be caused by any red, wrongful, or negligent act
or omisson, or by such unssfe machinery, way or gopliances as would, if degth had not



ensued, have ettitled the party injured or damaged thereby to mantain an action and
recover damages in respect thereof... The action for such damages may be brought in the
name of the persond representative of the deceased person for the bendfit of dl persons
entitled under the law to recover, or by widow for the deeth of her husband, or by the
parent of achild, or in the name of achild for the death of the parert...

(emphasis added).
115.  TheMissssppi, wrongful degth datute createsacause of action for thewrongful deeth of anunborn

child where the fetus was vigble & the time of deeth. Sweeneyv. Preston, 642 S0.2d 332 (Miss. 1994);

Terrell v. Rankin, 511 So. 2d 126 (Miss. 1987); Rainey v. Horn, 221 Miss. 269, 72 So. 2d 434
(1954).

116. Rainey specificaly addressed an action for thewrongful deeth of afetusthet wasvidbleat thetime
of injury and degth. Asspedificdly limited to thet holding, this Court did not “ pass upon the question of the
negligent injury or death of afoetus a an earlier age’ when spesking only to:

[t]he broad principles of the common law [that] embrace the subject of our inquiry in this
cax We find no sound reason why we should withhold the processes of law from an
unborn child that has reeched the prenatd age of viability when it is cgpeble of a separate
and independent exigence from its mother.  Such child is entitled to the protection of its
person.

We hald, therefore, that an unborn child &fter it reaches the prenatd age of vighility when
the dedtruction of thelife of itsmother does not necessarily mean theend of itslifeadso, and
when, if sgparated fromitsmother would be so far amatured human being thet it would live
and grow mentally and physcdly, isaperson; and if such child diesbeforebirth asthereult
of the negligent act of another, an action may be maintained for its deeth under the wrongful
degth gatute.

Rainey, 221 Miss. a 283, 72 So. 2d at 439-40.
917.  This Court has addressed whether a mother could recover damages as an dement of her own

persond injuries when she miscarried a fiveand onehdf months: Occhipinti v. Rheem Mfg. Co., 252

Miss. 172, 172 So.2d 186 (1965). We explained thét:



[f]he mother may recover for her own injuries The question iswhether thoseinjuries of the
mother may indude the effects of the deeth of the fetus. By way of emphads, we are not
concerned herewith whether the estate of an unborn, nonviable child may have asgparate
recovery under the wrongful deeth gatute. The mother seeks to recover for her injuries
only, and assertsthat they indudetheloss of the child, asaparticular, independent dement

of damagesin her action.

Id. a 190. Occhipinti did not address thewrongful degth Satute or the vidhility sandard.  Insteed, the
halding dlowsthe mather to recover damagesfor her own physica and menta suffering resulting from the
deeth of the fetus

118.  Whether an unborn fetus, who was a sx and one hdf monthsgedtation a thetimeof hisbrother’s
deeth isdefined as“living” such that the fetus has beneficary satus under the wrongful degth Satute was
the soleissue before this Court inthecaseof I1n reDavis, 706 So. 2d 244, 245 (Miss. 1998). Tarrance
Daviswasborn on July 10, 1986, and died on January 15, 1988, from permanent brain damagewhichwas
the result of atraumatic birth. 1d. His bendfidaiesfiled alavauit for medicd negligence The chancary
court was asked to determine his sole hers a law. Id. Inlight of Miss. Code Ann. § 11-7-13, the
chancary court found that his mother and two of his brathers were his only heirs and specificaly exduded
Rico, athird brother born after Tarrance s deeth.

119. Later, Rico'sguardiansfiled another petition asking the court to again determine Tarrance' s hers
and wrongful death beneficiaries. 706 So. 2d a 245-46. Thecourt desgnated Rico asan heir but did not
dlow hisinduson as awrongful death beneficary under the wrongful deeth datute. 1d. a 246. The
guardians gppeded arguing thet there wias no legd foundetion for defining “living” under the datute as a
vigly bon, livingindividud. I d. Theyindstedthat Rainey formulated thetest usadin defining“living”

Id.



920. This Court agreed and extended the Rainey test to questions of bendfidary datus reciting thet
“apre bornchildwhoisviadleat thetimeof ardaive sdegth and isultimatdy borndiveis’living’ suchthat
he or she can beawrongful deeth benefidary under thelaw.” 1d. at 247. The Court maintained confidence
“that such a rule accords with the treditiond protections thet have been afforded the unborn under our
common and atutory law.” 1d.

21. The U.S Didrict Court for the Northern Didrict of Missssppi mede an Erie prediction which
reflects that court’ sinterpretation of benefidary rightsof anon-viablefetuswithinthe Misdssippi wrongful
degth gatute. Childsv. Gen. Motors Corp., 73 F. Supp. 2d 669 (N.D. Miss. 1999); see also Erie
R.R. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L.Ed 1188 (1938). The court concluded that
Missssppi law dlowswrongful degth benefitsafter a tortiousact which causesthe deeth of an unborn child
inutero. 73 F. Supp. 2d & 674. Thefederd court determined thet whether the child reachesthe stage of
prenatd viahility is of no concernin Missssppi jurisorudence. 1d.

722. The purposes of the wrongful desth Satute are to prevent the wrongful terminetion of life and
provide the beneficiary with compensation for the loss of companionship and sodiety of the deceased, the
pain and suffering of the deceased between injury and death, and punitive damages.  See McGowan v.
Estate of Wright, 524 So.2d 308, 311 (Miss 1988). We declineto draw a line a viability. The
wrongful death datute crestes agenerd cause of action and desgnates its beneficiaries without specifying
whether afetusis congdered a“living” “individud” or “person” whose death could give rise to such an
action. Finding pertinent language in Miss. Code Ann. 8§ 97-3-37, we maintain condstency  with our
aimind datute s express limitation that “the willful killing of an unborn quick child, by an injury to the

mother of such child, which would be murder if it resulted in the deeth of themother, shdll bemandaughter.”



Miss Code Ann. 8§ 97-3-37 (empheds added). See alsoWillisv. State, 518 So.2d 667 (Miss. 1988);
Sitton v. State, 760 S0.2d 28 (Miss. Ct. App. 1999). Willis guides usin defining the "quick child” as
"one that has developed <o that it moves within the mother's womb." 1d. & 668 (citing Black's Law
Dictionary 1415 (4th ed.)). Accord, Shirley v. Bacon, 267 S.E.2d 809, 811 (Ga. Ct. App. 1980).
123.  TheGeorgiaSupreme Court hasadopted Smilar ressoning using languagefromthe Georgiacrimind
code dong with common law asrecited in Book |, page 130, of Blacksones Commentaries on the Laws
of England:

[f]heright of persond security condstsin aperson'slegd and uninterrupted enjoyment of
hislife, hislimbs, hisbody, his hedth, and his reputation. Life isthe immediate gift of God,
aright inherent by naturein every individud; and it beginsin contemplation of law as soon
as an infant is adle to dir in the mother's womb. An infant en ventre samere, or in the
mother'swomb, is suppasad in law to be born for many purposes. It is capable of having
alegacy, or asurrender of acopyhold estate, madeto it. It may have aguardian assgned
toit; and it isenabled to have an edtate limited to its use, and to take afterwards by such
limitation, asif it were then actudly bor. And in this point the avil law agreeswith ours

Tucker v. Howard L. Carmichael & Sons, 65 S.E.2d 909, 910 (Ga 1951). The Georgia Supreme

Court reasoned:

Life begins when the child is able to ir in the mother's womb. It can have alegecy, can
own an edtate, and a guardian can be assgned to it. It cannot serioudy be denied thet the
purpose of the common law in dlowing the gopointment of aguardian for the unborn child
IS to make avallable processes of the law for the protection and presarvation of the
properties bdonging to the child. There is nathing in the common law to indicate thet it
would withhold from such achildits processesfor the purpase of protecting and presarving
the person as wdl as the property of such child. It would therefore seem to usto be an
unwarranted reflection upon the common law itsdf to attributeto it agrester concernfor the
protection of property then for the protection of the person. Whether the recognition of the
right of property in the unborn child is founded upon the welfare of the child or of sodiety,
eachof theseismorevitaly concerned about the physical impairmentsof the childitsdlf then
about its property. It would therefore beillogicd, unredistic, and unjust--both to the child
and to sodety--for the law to withhold its processes necessary for the protection of the
person of an unborn child, while, a the sametime, making such processes avalladlefor the

purpose of protecting its property.



Id. & 910-11. Just aswe have chosen the same language used by the Legidature in our arimind daute,
Tucker isbased onaGeorgiacrimind datute. 1d. at 912 (ating Ga. Code § 26-1103 (1933)). Thecourt
cited the purpose of aimind law in protection of  bath the individud and sodiety from criming conduct.
Tucker, 65 SE2d a 912. Reasoning that Snce the law regards the killing of the unborn child as a
affident injury to sodety to judify the imposition of punishment, a “logicd and just” dedison dlowsthe
child “to employ legd process and recover damages for theinjury inflicced uponit” 1d. A different result
is“contrary to every prindiple of right and justice, which arethe very essence of law, to deny such rightsto
theinjured child.” Id. Tucker further suggeststhet nothing in the common law judifiesdenid of thisright
tothechild. Id.

724. InGeorgia, an actionfor thewrongful desth of an unborn child may be maintained if the child was

“quick” a itsdesth (not & the time of injury). Porter v. Lassiter, 87 SE.2d 100 (Ga Ct. App. 1955).
InPorter thecourt confronted the questionson recovery for “thefull vaue*for the deeth of her child when

the desth is causad by injury prior to birth” and “to what extent an unborn child must be developed before

amother can suefor thevadue of thelife of her child” 1d. Lasster was 1% months pregnant & thetime
of theaccident. 1d. a 102. The miscarriage and degth of the child occurred when she was 4 %2 months
pregnant. 1d. She blamed the other driver for negligence causing her injuriesand the resulting deeth of her
child. Id. Usngthe Georgia crimind code, “quick” was defined as an unborn child “so far developed
astomoveor dir in the mother'swomb.” 1d. a 102 (citations omitted). The court rgected the viahility
diginction. Id. a 1038. Thecourt dso answered whether the cause of action arose on the dete of the
mother's injury or on the date of thechild' sdegth | d. & 103, Because “the plaintiff could not suefor the

homicide of the child on the date of the automobile callison since the homicide (desth) was essentid to the

10



filing of the suit,” the court hdld thet the cause of action dates from the deeth of the child. 1d. Fndly, the
determination of whether achild is“quick” was assgned to thejury asthefinder of fact. 1d. In Shirley
v. Bacon, 267 SE.2d 809 (Ga. Ct. App. 1980), the same court overturned asummary judgment agang
amather who was two to three months pregnant when forced to undergo a thergpeutic abortion because
of her injuries after an automobile collision. 1d. a 810. Themother tedtified thet shedid not fed thefetus
move any time beforethe abortion. 1d. a 811. The court found her tesimony  incondusive in resolving
whether thefetuswas " quick” or “ableto dir or movewithinitsmather’ swomb.” 1d. The court explained
that “thereisno rulein this date thet ‘quickening’ occurs, as ametter of law, only during the fourth month
of pregnancy.” | d. Thecourt spedified thet “[flhe merefact thet gopelant hed not ft the movement of the
fetus does not necessrily meen that the fetus did not move or was not capable of movement a thetime of
the unborn childsdeath.” 1d.  Shirley presumably reflects that advancesin technology dlow aphysdan
to detect an unborn child's movement before amother may actudly recognizeit.

125. However, awrongful deeth daim was denied for thedeeth of an elght-week-old fetuswhen, & the
time of death, the only indication of movement was a heartbeat detected by a sonogram.  Citron v.
Ghaffari, 542 SE.2d 555 (Ga. Ct. App. 2000). The court determined that the fetus was not “quick.”
Id. The court commented that “while the law does not desgnate a definite time in a pregnancy when
quickening occurs, prior decisons have noted thet quickening generdly oocurs sometime between the tenth
week and the fourth month of pregnancy.” 1d. a 556-57; see Brinkley v. State, 322 SE.2d 49 (Ga
1984); Biegun v. State, 58 SE.2d 149 (Ga. 1950). Evenwith technologica advances, the court
explained *the concept of quickening necessarily contemplates proof of thekind of movement that amather

potentidly could fed, such asthemovement of anamor aleg.” Citron, 542 S.E.2d 557 (ating Shirley,

11



267 S.E.2d at 809). The court indicated thet adecigon without that requirement would be meaningless
snce

with the right equipment, movement resulting smply from the biologicd process of fetd

deve opment could be detected from the very onsat of pregnancy. Therefore, wereweto

adopt the Gheffaris argument thet a heartbest demondtrates quickening because it can be
Seen on a sonogram, we would effectively be recognizing a cause of action for wrongful

deeth a any point during pregnancy.

Id. at 828-29.
126. InSitton, 760 So.2d a 30, theMissssppi Court of Appeds found phatographic evidence hepful
in determining whether an unbom child is “quick” in thewomb. 1d. A woman who was saven months
pregnant died after being struck by avan. | d. Her unborn twins aso died asthe resuit of her injuries. 1d.
Phatogrgphs of the deceased twinswereof “condderable probative va uein demondrating thet the babies
were‘quick’ asrequired to satisfy the dements of mandaughter pursuant to Miss Code Ann. 8 97-3-37
(Rev. 1994).” I d. & 31. Alsordevant wasthetestimony of aforensic pathologid, Dr. Sleven Hayne, who
tedtified thet the babieswere wel-formed and devel oped to a sage where they could move pontaneoudy
within their mather'swomb.  1d. Using thet evidence, the court was stidfied  thet they were "quick” as
required by 8§ 97-3-37. 1d. & 32. Following the holding of the Georgia Supreme Court and gpplying the
reesoning eforementioned as it rdlaes to our arimind Satute concerning quick in the womb, we hold thet
our wrongful degth datuteindudes afetuswhois* quick” inthewomb asa* person” within thelanguege of
that saute, that the cause of action dates from the death of the child and the determinaion of whether a
childis“quick” inthewomb is assgned to the jury asthe finder of fact.
127. We note dso thet the separate opinion of Justice Cobb concurring in result has merit astoitsview.

However, asthisCourt didinDavi s, wenotethat adidinction exigs* between previableand viablefetuses’

12



and that it is*embedded in this Court’s prior interpretations of the wrongful degth gatute” 706 So. 2d a
248. “We areever mindful of the biding prindplethat “[j]udges ought never to givethar opiniononalaw
ill it comesbeforethem.” | d. a 248 citing L anier v. State, 635 So. 2d 813, 820 (Miss. 1994) (Hawkins,
C.J, concurring)). Thus, the Davis Court correctly dedined to address an issue not soedificaly beforeit.
Inthe case a bar the facts dearly presant a Stuation where the preborn child was “quick” in the womb,
which generdly occurs between the tenth wiesk and the fourth month of pregnancy. Citron, 542 SE.2d
a 556-57. Asin Dauvis, this Court dedinesto expand our decison to addressfactsand issuesnot before
the Court for decison. Hence, we leave that question to another day where the gppropriate, specific facts
and drcumgances properly raisng the question of whether to gpply the conogpt of “life commencing a the
momat of conception” for an unborn as being goplicable for a daim under the wrongful degth atute.

Davis, 706 So. 2d at 248.

928. This Court has addressed the problems of conjecture and speculaion in whether aprenad injury
was the cause of death of achild. Rainey, 72 So. 2d a 438. This Court caled such aninvaid reesonto
deny recovery Snceour law doesnat dlow judgments based on speculation or conjecture. [d. We have
a0 addressed the possble prablem of fictitiousdams 1 d. Asdated in Rainey, the posshility of fraud
inthis type of case is no greater then in many types of tort daims 1d. at 439. Other courts have dso
rejected these contentions, induding the Louisiana Supreme Court which dated thet “[t]he denid of vaid
damsin order to discourage fraudulent ones and to avaid difficult problems in determining causation and
fixing dameges not only isillogicd, but dso digregardsthe very essence of thejudidd process” Danos .
St. Pierre, 402 So. 2d 633, 638 (La. 1981). See also Espadero v. Feld, 649 F. Supp. 1480, 1485

(D. Colo. 1986); Hatala v. Markiewicz, 224 A.2d 406, 408 (Conn. Super. Ct. 1966); Mone v.

13



Greyhound Lines, Inc., 331 N.E. 2d 916, 919 (Mass. 1975). Our Court haslong recognized thevaue
of expert tesimony. Some speculation in medica mattersis alowable and necessary; “a doctor's expert
opinionasto causation need only be 'expressad in terms of medicd probability or possibility.”” Brandon
HMA, Inc. v. Bradshaw, 809 So. 2d 611, 617 (Miss 2001) (quoting Pittman v. Hodges, 462 So.
2d 330, 334 (Miss. 1984)). It must be conceded that the same difficulties as to proving causation and

damages would atend thistype of case and onein which the fetuswas vidble a the time of degth.

129. However, such difficulties and risks are not judtification for imposing a ber to possble legitimete
dams Thepublicand sodd palicy of thisdateisto protect life. - Accordingly, whenthe plaintiff can prove
lidhility and damages by a preponderance of the evidence, the recovery of damagesis permitted and isto
be determined by a jury. Thevery purposeof our datuteisto protect lifeand prevent unlawful, wrongful,

tortious acts of omission or negligence of others which results in the desth of another person.

30. Thedisst, in arather wesk atempt to confuse the issues as wdl as the bench, bar and public,
dams that this Court's decison implicates the holding of the United States Supreme Court's landmark
deddoninRoev. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973). Wedisagree. In Roe,
certain abortion gatuteswerestruck down asoverly broad and vegue, violaing the Fourteenth Amendment.
The Supreme Court addressed the issue of what conditutes a "person” for Fourteenth Amendment
purposes. The State unsuccessfully argued thet to prevent the State from regulating abortionsto protect life

Is avidation of the Fourteenth Amendment Snce afeusisa’“person.” Roe remindsthat the Conditution:

does not define 'person’ in SO many words ... But in nealy dl these indances [where
‘person’ ismentioned in the Condtitution)], the use of theword issuch thet it has gpplication
only pognatdly ... All this, together with our observation, ... persuades us that the word
'person,’ as usad in the Fourteenth Amendment, does not include the unborn.

14



Id. a 179, 93 S.Ct. at 739.

81  We condudethat Roe isnot implicated here. The right to an abortion protects the woman's
“liberty interest” and “fundamentd right to privacy” when voluntarily choosing to end her pregnancy during
thefird trimeter. See Roe, 410 U.S. at 113; Wiersma v. Maple Leaf Farms, 543 N.W.2d 787.

The lllinois Appdlate Court has aso disagread that the condtitutiond rights of amother as outlined in Roe
have any rdation to the rights of adefendant who causes thewrongful deeth of afetuswhen differentiating

that:

apregnant woman who choosesto terminate her pregnancy and the defendant who assaullts
a pregnant womean, caudng the deeth of her fetus are not amilarly stuated. A woman
consents to the abortion and has the absolute right,, at leest during the firdt trimester of the
pregnancy to termingate the pregnancy. A womean hasa privecy interes in teeminating her
pregnancy; however, defendant has no such interest.

Peoplev. Ford, 581 N.E.2d 1189, 1199 (Ill. App. Ct. 1991). Further, the South Dakota Supreme Court
Oefined:
“Iv]iadility” asadevdopmentd turning point, was embraced in abortion cases to baance

the privecy rights of amother as againg her unbornchild. For any other purpose, viahility
IS purdy an arbitrary milestone from which to reckon achild' slegd exisence

Wiersma, 543 N.W.2d a 792. Our Sder date of West Virginia has dso conduded that Roe is not
implicated in the issue now before the Court, gating thet “[t]he abortion question Imply is nat rdevant to
wrongfu death.” See Farley v. Sartin, 466 SE.2d a 534. The dissent’s dleged concerns about
physdans preforming abortionsis but asmokescreen and athinly disguised ruse which raises no legitimate
concans. Physdans paforming abortionsare dtill afforded protection by our crimind gatute, Miss Code

Am. 8§ 97-3-37(6) (Rev. 2000) and under the principles of Roe v. Wade. The dissent's darm is
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completdy misplaced. 132, Tucker and the State share acommon interest and god to preservethelife
of a fetusinjured by the conduct of another. Tucker'sinteredt is to protect and presarve the life of her
unborn child nat in the exercise of her right to terminate thet life which has been dedared condtitutiond by
the United States Supreme Court. Except for amother’ srights, as ddinegted in Roe, there are no such

rightsinvolved in this action for the wrongful deeth of an unborn child.

CONCLUSON

133.  Viahility isnot the gppropricte criterion to determine whether the unborn is a“person” within the
context of the wrongful deeth Satute. There is merit to the concurring opinion daim thet the term vighility
isnot ameaningful diginction. Intruth, aviahility Sandard isarbitrary and dl too often resultsinaninjugtice
when anonvigble fetus would have mogt likdy survived, but for the intervening wrongful, tortious conduct
of another. Then, to make matters worse, the wrongdoer goes unpunished and totaly escgpes lighility for
inflicing fatd injuries. However, this Court will not address anissue not squardy and spedificdly beforeus
for our decison.  Fallowing the example of the Supreme Court of Georgia and looking to our own
Legidature sreasoninginthisarea, weadopt the sandard asfoundin our crimind Satute, Miss Code Ann.
§97-3-3, whichwill permit recovery for the death of achild that is* quick” inthewomb. This sandard will
promoatethe purpaseof our wrongful degth satutein preventing thewrongful termination of life. Thisholding
will ensure that dl tortfeasors are hed accountable for injuries they inflict.  Problems with proof and

causation are no greeter in thistype of case than in many cother tort daims

34.  Wehave previoudy confronted and addressed Smilar issues of “viablity,” “individud,” * persons”
and “living” in the context of the wrongful deeth datute on at leest three prior occasons i.e, Rainey in

1954, Occhipinti in 1965, and findly Davisin 1998. Wearenot required, nor do wetakeapaostionon
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the meritsof thecase. A jury must determinewhether or not awrongful deeth has occurred, who, if anyone,

isthe tortfeasor, and findly, whether dameges if any, should be avarded.

135.  Wedfirmthetrid court’sorder denying thedefendants mationsfor partid summary judgment, and

we remand this case for further proceedings condsent with this opinion.
136. AFFIRMED AND REMANDED.

PITTMAN, CJ.,,WALLER,EASLEY AND CARLSON, JJ., CONCUR. GRAVES,
J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. COBB, J.,, CONCURSIN
PART ANDIN RESULT WITH SEPARATEWRITTEN OPINION JOINED BY EASLEY,
J. McRAE, PJ., DISSENTSWITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.

COBB, JUSTICE, CONCURRING IN PART AND IN RESULT:

137. | concur inthe mgority’ s judgment and its conclusion thet our wrongful deeth datute, Miss Code
Am. § 11-7-13 (Supp. 2002), provides a cause of action for the deeth of a pre-viable but quick fetus
However, in my view, it would be wiser to choose a paint in time which provides more cartainty, and thus
we should further extend the mgority's protection to ind ude apre-viablefetus from the point of conception.
The point designated as“ quickening” does not provide such abright line

138.  Thisquestion was most recently brought to the atention of the Court inthecaseof In re Davis,
706 S0.2d 244 (Miss. 1998), inwhich this Court extended the scopeof Raineyv. Horn, 221 Miss. 269,
72 S0.2d 434 (194) toindudethe benefidiary Satusof unborn children. However, theDavis Court falled
to determinethe"issue of whether thelaw would alow recovery for an unborn pre-vigble child,” leaving thet
determination”for another day and an gopropriate set of drcumgtances properly raisng thequestion.” 706
S0.2d a 248. Today that circumstance has been addressed, and yet the problem of “objective

determination,” which was presant in Rainey and Davis dill exigs As Judice Millsnoted in his dissant
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inDavi s, we cannat objectively determinethe moment when achild becomesviddle | d. at 249. Smilaly,

we cannot determine the moment when achild becomes “ quick.”

139.  The mgority correctly concludes that the present sandard for the determination of the word
“person” under the Satute, thet is, whether the unborn childis“viable,” istoo arbitrary. Mg. Op. 133. The
mgjority further correctly condudes that because of that arbitrary sandard, “aninjudtice often resultswhen
a non vidble fetus would have mogt likdy survived, but for the intervening wrongful, tortious conduct of
another.” 1d. The mgority does not tdl us, however, how and why setting the standard to indude an
unbornchild thet is“quick”isnot dso arbitrary. | submit that in the absence of dear Satutory language thet
specifiesexactly when an unborn child becomesa’“ person” or “child,” | would, for avil cases joinagrowing
number of dates that hald it isimmeterid when an unborn child becomesaperson. Therefore, | would
extend the rights of the unborn to aless arbitrary moment in the life of a human being, thet moment baing
when aseparate life begins a conception.

40. Themgority hascorrectly pointed to the fact thet all jurisdictions now dlow recovery for “prenatd
inurieswhenachildisborn dive” regardless of the sage of gestation when theinjury occurred. Mg. Op.
1113. Furthermore, other datesdlow for “recovery for anon viable fetusthat dieswhile dill in thewomb.”
I d. However, though the mgority dedinesto “draw aline a viability,” Mg. Op. a 22, itsholding today
will resuit in “dranving aling” where arguably no line can be dravn. Whilea number of satesdo not dlow
for recovery for injuriesto an unborn child that result inthebirth of astillbor n child, this Court has dready
joined the mgority of dates that recognize the rights of children en ventre sa mere. See Davis, 706
S0.2d 244 (Miss. 1998); Rainey, 221 Miss. 269, 72 S0.2d 434 (1954). In doing so, this Court basicaly

agresswith the proposition thet theonly certain meesure of the survivd of achild (when the child survives
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alive birth) is irrdevant, but has sought to protect the interest of the child while sill ingde the mother’s
womb. See Davis, 706 So.2d a 247 (“To be sure, adetermination that "living" commences & birth has
the advantage of being a definite, precise, and observable occurrence, while viahility is less cartain and
dependent upon medica technology. Certainty, however, should not be given such overriding concern as
to dictate the Court'scondusioninthisregard.”) (emphasisadded). Accordingly, whether an unborn child
Isviable, quick, or uncble to be fdt by its mother should be immaterid as to whether it may be dlowed

recovery in awrongful desth action.

41 Our previous haldings (as wdl as the mgority’s opinion today) reguire the assstance of medicd

technology. Evenin the stages of life beyond vidhility, it issometimes uncartain whether achild can survive
on its own unless aded by medicdly trained personnd.  The mgority’s opinion moves far beyond the
“aurviva science’ reasoning, but afixes itsdf on the arbitrary line of when afetus is ade to move about
within thewomb. This"movement” may take place from sixteen to eighteen weeks and may depend ona
number of rdevant factors that are not the samefor every woman. See Michad Holzapfd, The Right To

Live, The Right To Choose, And the Unborn Victims of Violence Act, 18 J. Contemp. Hedth L.

& Pol'y 431, 454 (Summer 2002). Georgiaisthe only dateto draw theline a "quickening” and, like the
mgarity, based that lineuponitscriming datute. See Porter v. Lassiter, 87 S[E.2d 100 (Ga. Ct. App.

1955). That court hdd that a"fetus becomes a child when it is'quick’ or cgpable of moving initsmother's
womb," id. a 102, and reasoned that quicknessis atime after conception but before vighility. However,
thet andygsisjud asarhitrary asthe viahility gandard. AsJudice Millsgated in hisDavis dissat, "[n]o
objective andys's can determine the exact sscond, minute, hour or day thet a particular child may become
vidble. Our rules should gpply equdly in dl cases and we should defer to, rather than ignore, cartainty
whenever posshble” Davis, 706 So.2d & 249 (Mills, J,, dissenting).
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142. Asin Georgia thejury asfinders of fact would have to determine when "quickening” tekes place
on acase by case basis. See Porter, 87 SE.2d a 103. | submit thet this Court now has the opportunity
to interpret alaw that will, in Justice Millsswords, "gpply equaly in dl cases”" By extending protection to
al unborn children, ajury would only haveto determineif the mother was pregnant a thetime of theinjury.
Medicd technology, though not advanced enough to tdl usexactly when afetus becomes "quick,” would
catanly be aileto determineif amother was pregnant a thetime of the injury.

143.  The dissent chalengesthe consstency of the mgority's decision to extend the scope of § 11-7-13
with the U.S. Supreme Court’s hdding in Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147
(1973). See Dis Op. 149. However, without ddving desgply into the legd and mord implications of
aborting an unborn child, the Supreme Court gated in Planned Parenthood of Southeastern
Pennsylvaniav. Casey, 505 U.S. 833,852 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992), that "[&] bortion
isaunique act,” and that "because the liberty of thewomanis & dake[itig inasense uniqueto the humen
condition and so uniqueto thelaw." Therefore, the law that governs abortion does not necessaxily govern
dl laws pertaining to unborn children. Certainly, asthe mgority noted, other dates have interpreted their
wrongful deeth Satutesto protect pre-vigblefetuses SeeMg. Op. 1113. Theunanimouscourtin Farley
v. Sartin, 466 S.E.2d 522, 534 (W. Va 1995), stated that "[t]he abortion question Smply isnot relevant

to wrongful deeth." That court went further to date that:

whileawoman'sright to privacy isthe palicy involved in the abortion decison,
the policy thet atortfeasor should not escape liahility isinvalved in the wrongful
deeth decison. One decison does not solve the controversy of the other.

Id. a 534-35 (quoting Sheryl A. Symonds, Wrongful Death of the Fetus: Viability isNot a Viable

Distinction, 8 U. Puget Sound L. Rev. 103, 119 (1984)).
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144.  Jdudtice Cleckley, writing for theWest VirginiaSupreme Court of Appedls explained thecourt'srole

in determining thet the wrongful deeth gatute gpplied to all persons, regardless of development:

In our judgment, judtice is denied when a tortfeasor is permitted to walk away
with impunity because of the happengiance that the unborn child had not yet
reeched vidhility at thetime of deeth. Thesodetd and parentd lossisegregious
regardess of the dae of fetd devdopment. Our concen reflects the
fundamentd vaue determination of our sodiety that life-old, young, and
prospective--should not bewrongfully taken away. Intheaisanceof legiddive
direction, the overriding importance of the interest that we haveidentified merits
judicid recognition and protection by imposing the mog liberd means of
recovery thet our law permits.

Farley, 466 SE.2d at 533.

5. Thecourtin Wiersmav. Maple Leaf Farms, 543 N.W.2d 787 (S.D. 1996), comparing the

gpplicability of Roe with the South Dakota wrongful deeth Satute, Sated:

Nothing in Roe prohibits the Legidaure from induding a nonvidble fetusiin its
definition of a person under our States wrongful death act. . . [cllearly, neither
physdans nor mothers can be hdd lidble for wrongful desth when an abortion
is performed with the mother's consant.

Id. a 790 n.2. Smilaly, interpreting 8§ 11-7-13 to indude pre-viable fetuses, does not conflict with the

protectionsof Roe.

146. Obvioudy, interpreting the satutetoindudedl unborn fetuseswill cresteadassthat wasprevioudy
unprotected. More litigation will naturdly occur, as thase who have logt an unborn child prior to viability
will be able to receive compensation for the degth of thet child. However, thiswill not open the "can of
worms' thet the dissant envisons as it envisonslitigation thet may oocur if nonHviable fetuses are extended

protectionunder thegatute SeeDis. Op. 161. Asthedissent pointsout, physcianswho negligently cause
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miscarriages to non-vigble fetuses would now be held liable for awrongful deeth. 1d. Thisobsarvaionis
correct, yet thisis not aforeseedble problem, but rather aforeseedble protection againg the negligence of
phyddans Physdanswho now causeinjury to, or miscarriageof, vidblechildren arehddligble. Asathird
party, under apre-vidhility interpretation, they should dso behdd lidblefor any negligencethat resulitsinthe
death of an unborn baby. Physdans would, however, dill be afforded protection when performing
abortions in accord with Roe, in much the same manner as they are protected from crimind prosecution
under 8 97-3-37(6). Smilarly, proponents of kegping the line drawn at viability may condude thet fathers
could now sue bath doctors and even the mothers of aborted fetuses. This, however, is again addressed
under the privacy condderations as et forth by the U.S. Supreme Court in Roe and Casey. Asprevioudy
mentioned, abortionisalaw untoitsdf, and, underRoe, motherswhowishto abort their pre-vigblechildren,

as wdl as the physdans who peform those procedures, are not held ligble for any crime or vl lidhility.

147. A tortfeasor should not be ableto wak away with impunity for causing the deeth of an unborn child
not yet quick, while thet party would be lisble for damaegesif thet child were to survive with grave injuries
or even degth dfter birth. 1tisonly logicd that the same benfits, afforded not only to children who survive
suchinjuriesuntil after birth but aso to those parentswhose children die of suchinjuries, should be extended

to the parents of dl unborn children.
8. Thoughthereareagrowing number of jurisdictionsthat extend protection to unborn children under

the wrongful desth datute pre-viahility, only Georgiahas decided to draw the line when the unborn child is

"quick." See Porter, 87 SE.2d a 103. The extenson to the gandard of "quickening" is clearly a
compromisethat seekscredibility by atachingitsdf toacrimind datute, butinmy view thereisabetter way.

In rgecting the viahility sandard, this Court should not atempt to draw a bright line where one does not
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exigd. Asthe Wes Virginiacourt dated "The sodetd and parentd lossis egregious regardiess of the date
of fetd deveopment. Our concern reflects the fundamenta vaue determingtion thet life --old, young, and
progpective— should not wrongfully be teken avay.” Farley, 466 SE.2d a& 533. Accordingly, | would
hald thet thewrongful deeth Satute crestes a cause of action for the wrongful death of all unborn children,
vidble or pre-vighle, and regardless of movement. Onthat bass | concur inthisCourt’ sjudgment affirming
thetrid court’s order and remanding this case for further proceedings.

EASLEY, J., JOINSTHISOPINION.

McRAE, PRESIDING JUSTICE, DISSENTING:

9. The mgority'shaldingisdl but the adoption of the concegption theory. The holding, which dlows
recovery for thewrongful degth of a"quickened” fetus, goestoo far. Onehasto question the nature behind

the mgority’s opinion as an atempt to limit and even do away with Roe v. Wade. Themgarity'sholding
will no doubt causewaveswith existing dvil and aimind lawv andin particular Roe v. Wade, 410 U.S., 113,
93 SCt. 705, 35 L.Ed.2d 147 (1973). The mgority fails to honor precedent concerning "viahility" and
indead choosesto cregte new law which will not doubt have negative effects. Having found the mgority's
holding unnecessary and troublesome, | dissent.

150.  1n1808, thel egidatureauthorized wrongful deeth actionsfor "injuriesproducing degth.” 111. Cent.
R. Co.v. Fuller, 106 Miss. 65, 63 S0. 265, 268 (1913). Thetest for wrongful death recovery concerning
the death of afetushaslong been esablihedto be"vidhlity." Terrell v. Rankin, 511 So0.2d 126 (Miss.
1987); Rainey v. Horn, 221 Miss. 269, 72 So0.2d 434 (1954). We define vidhility as "when the

degtruction of life of [the fetus] mother does not necessarily meen the end of its life aso, and when if

separated fromits mather would be 0 far amatured human being thet it would live and grow mentally and
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physcdly." Rainey, 221 Miss a 283, 72 So.2d a 440. Reasonsfor dlowing recovery for the negligent
deathof avidbilefetusindude (1) an unborn vigble child is cgpable of independent existence, hence should
be regarded asaseparate etity; (2) if thelaw recognizes an unborn child sufficiently to protect its property
rghts and rights of inheritance and protects it againg the crimes of athers it should recognize its ssparate
exigence for the redressing of torts; (3) if no right of action isdlowed, thereisawrong inflicted for which
thereisno remedy and (4) naturd justice” 1d. at 281, 72 So.2d a 439. For 49 years this precedent has
been in place and uphdd by this Court. There is no judification for the mgority's aborupt change of view
which heregfter creates wrongful desth rights for the degth of an unborn fetus in the fird trimester of
pregnancy.?

51, Themgority judifiesitschangein postion by asserting thet the Legidature enacted wrongful degth
datutes to address the common law rule which denied recovery for prenatd injuries as discussed in
Dietrich v. I nhabitants of Northhampton, 138 Mass. 14 (1834). Thisis flagrantly mideading. In
1808, our Legidaure authorized actions for wrongful degth. See Fuller, 63 So. & 268. If you do the
methyou will seethat our State'swrongful degth Satutewasenacted 76 yearsbeforeDietrich. Therefore,
It is ot an accurate datement of the law to assart that our State's wrongful deeth datute was enacted to
address the "harsh reaults of the common law rule’ as assarted by the mgority.

B52. Themgority dso placesmuch emphassonholdingswhichdlow non-viablefetusesto recover under
the wrongful degth Satute for the deeth of an hair. See Childsv. General MotorsCorp., 73 F. Supp.
2d 669 (N.D. Miss. 1999); In re Davis, 706 S0.2d 244 (Miss. 1998). Allowing a nontvidble fetusto

recover for the death of a parent of Sbling under the wrongful degth Satute iswhally disinguishable from

2 The majority did not even overrule these cases.
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dlowing wrongful deeth recovery for the deeth of a nonvidble felus They are two diginct issues. The
wrongful deeth Satute was intended to provide compensation to those who have suffered aloss usudly of
a family member upon whom they reied for support. It isinherent in the purpose of the wrongful deeth
datute, thet anon-viable fetus, who isthe naturd child of the decessed and who would have rdied on the

deceased for support, be compensated for thet loss of support, whether it befinancid or emationd.

153. The mgority dso dtesto McGowan v. Estate of Wright, 524 So.2d 308 (Miss. 1988), in
meking the ambiguous Satement thet “the purpases of thewrongful desth Satute areto prevent thewrongful
termination of lifeand provide the beneficiary with compensation for the loss of companionship and sodiety
of the deceased, the pain and suffering of the deceased between injury and degth, and punitive dameges...
We dedinetodraw alineat viability." Mg. Op. 122. Frg of al, M cGowan addressed thewrongful degth
damof awidow who logt her dderly husband in anauto accident. 1d. at 309. M cGowan doesnot soesk
about viability. Infact, after reviewing the opinion, the only atements mede, which would in some way
upport the satement made by the mgority, arefound in Justice Robertson'sdissent from denid of petition

for rehearing which is on page 311 through 313 of the opinion. 1d. at 311-13.

4. Next, the mgority finds support for its holding by rdying on our State's arimind satutes The
mgority mantainsthat its holding creates " consgtency”” with arimina satutes of thisdate, goedificaly Miss
Code Ann. 8§ 97-3-37 which provides for the charge of mandaughter for "the killing of an unborn quick
child, by an injury to the mother of such child, which would be murder if it resulted in the deeth of the
mother." See also Willisv. State, 518 So0.2d 667 (Miss. 1988); Sitton v. State, 760 S0.2d 28 (Miss.
Ct. App. 1999). We have never drived to provide for "congstency” between arimind and civil actions.

Crimind and avil actions are too digtinct to ever provide "condgency.” In so halding, the mgority ssems
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to ingnuate that "conggtency™ isthe god of this Court. If thet is 30, then should we now provide for the
same burdensof proof or discovery rulesfor arimind and avil actions? Themgority'sholding dsowill have
swegping implicationsin aimind law. In defining "guick child," the mgarity rdieson Willis, 518 So.2d
a 668. Willis concarned whether there was aufficient evidence to support a conviction of mandaughter
in the death of anunborn fetus. 1d. a 668. The defendant argued that there was inaufficient evidence to
show that the unborn fetus wias "quick” within the meaning of the mandaughter satute. 1d. In addressing
the defendant'sdamwedefined " quick child" for the purposeof themandaughter Satute. | d. Themgarity,
by now adopting the same definition as that of the mandaughter Satute, has quit frankly not only made
someone who otherwise would only have possibly been found avilly ligblefor the desth of an unborn fetus
now aso susceptibleto crimina punishment. It's not that hard alegp for an ambitious prasecutor to make,
paticualy to outrightly sop dl abortion by doctors in this date. Further, if a doctor was negligent in
tregting a pregnant mother and causes the mother to abort this may leed to charges of mandaughter.

155,  Addtiondly, themgority in meking itsholding rdiesheavily on Georgia precedent which dlowsfor
wrongful deeth actionsfor the deeth of a"quick fetus™ See Shirley v. Bacon, 267 S.E.2d 809 (Ga. Ct.
App. 1980); Tucker v. Howard L. Carmichael & Sons, Inc., 65 SE.2d 909 (Ga. 1951); Porter v.
Lassiter, 87 SE.2d 100 (Ga Ct. App. 1955) . Thiswould bejudified if our State did not dready have
precedent on theissue. We have dreedy hdd that thetest for the maintenance of awrongful deeth action
for the death of afeusisvidhlity." Terrell, 511 So.2d 126; Rainey, 221 Miss. 269, 72 So0.2d 434.
We do not need to congder Georgia precedent, because we have our own precedent.

156. Next, themgority ddvesinto theissue of medicd proof to determine whether achildis"quick” in

thewomb. Themgority correctly satesthat photogrgphic evidence, thetestimony of aforensc pathologis,
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and the testimony of amedicd doctor will dl be gppropriate offers of proof. See Brandon HMA, Inc.
v. Bradshaw, 809 So.2d 611 (Miss. 2001); Pittman v. Hodges, 462 So.2d 330 (Miss. 1984); Sitton,
760 So.2d 28. However, proof of "quickening’ is much more difficult thean proof of "viaaility." The
mgority defines" quickening” as"achild that has developed o that it moves within the mother'swomb.'
quating Black's Law Dictionary, 1415 (4th ed. 1968). Any doctor will tdl you thet fetd movement does
not ocour a the exact sametime for evary fetus It is not uncommon for one womean who is three months
pregnant to have somefeta movement, while another woman who isfive and onehdf months pregnant to
have fdt littleto no fetd movement. Thisincongstency was even recognized by the United States Supreme
CourtinRoe, 410 U.S. a 132-33. The concurring opinion dso recognizesthet the mgority failsto adopt
an "opjective’ dandard which would "draw aling' a to when "quickening” occurs. Under the mgority's

"quickening" tes, any wrongful deeth action concerning afetuswill certainly turn into abeattle of the experts.

157.  Andly, themgority Satesthet itsholding today doesnat haveany implicationsor incongstency with
the United States Supreme Court's decison in Roe. How can the mgarity's holding not implicate the
hadingin Roe? Under the halding in Roe, prior to the end of thefirgt trimester of pregnancy a physdan
and patient are free to make a determination without Sate interference that termingtion of a pregnancy is
gopropriate and necessary. Id. at 164, 93 S.Ct. at 732. The fird trimedter of pregnancy encompasses
concgption up to the thirteenth (13th) week of pregnancy. As discussed above, Some women experience
movement or "quickening’ within thefird trimester. Under the mgarity’s holding, afather whoisunaware
and does not consant to hiswifes abortion, may now inditute awrongful deeth action for the deeth of his

"quickened' fetus. Additiondly, under themgority'sdefinition of “quick child," aphysdanmay now behdd
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ligble not only intort for theabortion of a"quick child,” but dso through crimind indictment and prosecution.
Furthermore, afather and mather, who before werelimited to asuit only for their persond damegeswhen
aphysidan may have negligently caused the miscarriage of their "quickened”’ and "nonviable' child, now
candso maintain an action for thewrongful deeth of the child. See Occhipinti v. Rheem Mfg. Co., 252
Miss. 172, 172 S0.2d 186 (1965). Two separate and distinct actionsto recover for thar injuries. If the

public thinks this States physdan dimate is bad now, jus wait till the lawsuits redly gart taking off.

158. The vay problems implicated by the mgority’s holding were recently discussed in a San

Francisco Chronicle atide concerning the Peterson murder casein Cdifornia The atide datesthat:

Momentum is building behind legidation that would make it a
federa crimeto harmthe fetus of a pregnant women, ourred in part by
outrage over the daying of Lad Peterson and her unborn son, Conner.

The measure, dubbed the"Lac and Conner'sLaw,” seekstotreat
fetuses in such cases as victims sparate from ther mothers, with dl the
rightsof individuds It would gpply to federd crimes which teke placein
aress such as nationd parks, military indalations and Indian resarvaions,
and would carry asentence of up to lifeimprisonment. . . .

While the legidation may afect the outcome of only a handful of
trids each year — Peterson is charged under date law — it has symbolic
dgnificance for anti-abortion advocates, who have tried to pass the
meesure but have encountered resstance in the Senate and the White
House. ...

Supporters of the Peterson hill say it is only right thet the federd
government recognize the loss of an unborn child. Under the law, federd
prosecutors treet such crimes as an assaullt on the mother, with the option
of enhandng the pendlty. . ..

3 In Occhipinti v. Rheem Mfg Co., 252 Miss. 172, 172 So.2d 186 (1965), this Court held
thet the heirs of afive and one-haf month old fetus could not maintain an action for wrongful deeth for
amiscarriage caused by an auto accident.  However, in upholding the mother's right to proceed with a
persond injury action resulting from her own injuries, the Court stated thet "the trid court erred in
excluding from the congderation of the jury the effects upon the mother of the death of her unborn
child."
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But opponentssay thelegidation would subvert awoman'sright to
choose, by giving even recently fertilized cdls the same rights as a child
outsde thewomb. "Thered purpose of thelaw isto ddfineafetusat any
dage of devdlopment as a person,” said Rep. Jerrold Nadler, D-N.Y. "
That undermines Roe v. Wade."

Juliet Eilperin, Peter son Saying Spurs Moveto Treat Fetus as Separate Victim; Some Fear It
Will Be Used to Attack Roe v. Wade, SF. Chron., Sunday, July 20, 2003, a A4.

159.  There can be no doulbt that the holding of the mgarity hasimplications on other agpectsof our cvil
and aimind judtice sysem. Only a couple of examples are necessary toillugtrate my point. Torts againgt
"persons’ will now be extended to cover "quickened” fetuses. A "quickened” fetus as a " person’” will be
dlowed to maintain atort action for assault and/or bettery. The fetuss dam will be separate and didinct
fromthe dam of its mother, father, and Sblings. See Occhipinti, 252 Miss. 172, 172 So.2d 186.

Addtiondly, crimesagaing "persons’ will now beextended to cover "quickened” fetuses. Itisnow possible
for a defendant to be guilty of assaulting not only a mother, but dso her "quickened” felus asitisdso a
person. A blow to the somech of apregnant woman could lead to two assault charges. Onefor assauliting

the mother and the second for assaullting the child.

160.  Ancther problem exhibited in the mgarity'sholding isthet thereis no language which Satesthat the
Court is spedificdly overruling pest precedent which formerly adopted and goplied the test of "viaility."
If the mgarity isintending to make new law, then it nesdsto be more explicit with its holding.

61.  Insum, the mgority has without judtification decided to change well-established law in this State.
One can only wonder whereits true matives lie in meking such adedson. The mgority's holding will no

doulbt open awholenew can of worms cresting much confuson and ambiguity asto theultimateimplications

of theholding. For these reasons, | dissnt.
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